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Tribes implementing a construction
project agreement, and to other Indian
Tribes upon request. If a Self-Govern-
ance Tribe participating under section
509 of the Act [256 U.S.C. 458aaa-8] does
not wish to receive this information, it
must notify the Secretary in writing.
As resources permit, at the request of
the Self-Governance Tribe, the Sec-
retary will provide technical assistance
to the Self-governance tribe to assist
the Self-governance Tribe in carrying
out Federal environmental responsibil-
ities.

§137.308 Does the Secretary have any
enforcement authority for Federal
environmental responsibilities as-

sumed by Tribes under section 509
of the Act [25 U.S.C. 458aaa-8]?

No, the Secretary does not have any
enforcement authority for Federal en-
vironmental responsibilities assumed
by Tribes under section 509 of the Act
[25 U.S.C. 458aaa-8].

§137.309 How are NEPA and NHPA ob-
ligations typically enforced?

NEPA and NHPA obligations are
typically enforced by interested parties
who may file lawsuits against Federal
agencies alleging that the agencies
have not complied with their legal ob-
ligations under NEPA and NHPA.
These lawsuits may only be filed in
Federal court under the provisions of
the APA, 5 U.S.C. 701-706. Under the
APA, a Federal judge reviews the Fed-
eral agency’s actions based upon an ad-
ministrative record prepared by the
Federal agency. The judge gives appro-
priate deference to the agency’s deci-
sions and does not substitute the
court’s views for those of the agency.
Jury trials and civil discovery are not
permitted in APA proceedings. If a
Federal agency has failed to comply
with NEPA or NHPA, the judge may
grant declaratory or injunctive relief
to the interested party. No money
damages or fines are permitted in APA
proceedings.

§137.311

§137.310 Are Self-Governance Tribes
required to grant a limited waiver
of their sovereign immunity to as-
sume Federal environmental re-

sponsibilities under section 509 of
the Act [25 U.S.C. 458aaa-8]?

Yes, but only as provided in this sec-
tion. Unless Self-Governance Tribes
consent to the jurisdiction of a court,
Self-Governance Tribes are immune
from civil lawsuits. Self-Governance
Tribes electing to assume Federal envi-
ronmental responsibilities under sec-
tion 509 of the Act [25 U.S.C. 458aaa-8]
must provide a limited waiver of sov-
ereign immunity solely for the purpose
of enforcing a Tribal certifying offi-
cer’s environmental responsibilities, as
set forth in this subpart. Self-Govern-
ance Tribes are not required to waive
any other immunity.

§137.311 Are Self-Governance Tribes
entitled to determine the nature
and scope of the limited immunity
waiver required under section
509(a)(2) of the Aect [25 U.S.C.
458aaa-8(a)(2)]?

(a) Yes, Section 509(a)(2) of the Act
[256 U.S.C. 458aaa-8(a)(2)] only requires
that the waiver permit a civil enforce-
ment action to be brought against the
Tribal certifying officer in his or her
official capacity in Federal district
court for declaratory and injunctive re-
lief in a procedure that is substantially
equivalent to an APA enforcement ac-
tion against a Federal agency. Self-
Governance Tribes are not required to
subject themselves to suit in their own
name, to submit to trial by jury or
civil discovery, or to waive immunity
for money damages, attorneys fees, or
fines.

(b) Self-Governance Tribes may base
the grant of a limited waiver under
this subpart on the understanding that:

(1) Judicial review of the Tribal cer-
tifying official’s actions are based upon
the administrative record prepared by
the Tribal official in the course of per-
forming the Federal environmental re-
sponsibilities; and

(2) Actions and decisions of the Trib-
al certifying officer will be granted def-
erence on a similar basis as Federal of-
ficials performing similar functions.
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